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Health Care Reform: Waiver Program for Annual Limits Will Close to Applications 


Health Care Reform: Waiver Program for Annual Limits Will Close to Applications 
The health care reform law generally prohibits group health plans and group health coverage issuers from imposing lifetime or annual limits on the dollar value of essential health benefits, effective for plan years beginning on or after Sept. 23, 2010. Although annual limits are generally prohibited, “restricted annual limits” are permitted for essential health benefits for plan years beginning before Jan. 1, 2014.

Interim final regulations established the restricted annual limits that are permissible. The regulations also provided that the annual limits requirements could be waived by the Department of Health and Human Services (HHS) if compliance with the restrictions would result in a significant decrease in access to benefits or a significant increase in premiums. In 2010, HHS released guidance on how to apply for a waiver of the restricted annual limits. The waiver program is especially helpful for so-called “mini-med” plans that generally have limits significantly below the permitted limits. 

On June 17, 2011, HHS issued revised guidance on the waiver program. Under the revised waiver program:

· HHS will conclude the waiver application process on Sept. 22, 2011, and no applications will be accepted after that date. 

· Plans and issuers that have already received waivers and would like to extend the waivers for future plan years must apply for an extension by Sept. 22, 2011. 

· Applications for new waivers for plans and issuers that have not yet received a waiver must also be submitted by Sept. 22, 2011.

· Plans and issuers receiving waivers must provide a notice to participants annually.

· Plans and issuers receiving waivers must provide HHS with annual updates and must retain records relating to the waivers. 
Under HHS’s original guidance on the waiver program, plans were required to reapply for the annual limit waiver every year until 2014 when all annual limits will be prohibited. Under the new guidance, reapplication is not required; the waivers will apply until the first plan year beginning on or after Jan. 1, 2014.
This RJ Ahmann Company Legislative Brief summarizes HHS’s revised guidance on the waiver program, which is available at: http://cciio.hhs.gov/resources/files/06162011_annual_limit_guidance_2011-2012_final.pdf. It also contains a chart outlining important deadlines under the waiver program.

Please contact your RJ Ahmann Company representative for assistance. 

ANNUAL LIMIT RESTRICTIONS
The health care reform law and the related interim final regulations allow the imposition of “restricted annual limits” on essential health benefits for plan years beginning before Jan. 1, 2014. No annual limits on essential health benefits are permitted with respect to plan years beginning on or after Jan. 1, 2014. Benefits that are considered excepted benefits under HIPAA, such as free-standing, limited-scope dental and vision plans, are not covered by these rules.  

The restricted annual limits on the dollar value of essential health benefits cannot be lower than:
· For plan years beginning on or after Sept. 23, 2010, but before Sept. 23, 2011: $750,000;

· For plan years beginning on or after Sept. 23, 2011, but before Sept. 23, 2012: $1.25 million; and
· For plan years beginning on or after Sept. 23, 2012, but before Jan. 1, 2014: $2 million.

THE WAIVER PROGRAM

In order to ensure that individuals with certain coverage, including coverage under mini-med plans, would not be denied access to needed services or experience more than a minimal impact on premiums, the interim final regulations contemplated a waiver process for plan years beginning prior to Jan. 1, 2014, for cases in which compliance with the restricted annual limit provisions “would result in a significant decrease in access to benefits” or “would significantly increase premiums.” This waiver process does not impact any state law requirement addressing annual benefit limits in group health plans or health insurance coverage.
Waiver Eligibility Requirements

To be eligible for a waiver, the group health plan or health insurance coverage must have been in existence prior to Sept. 23, 2010. There are exceptions for new group policies that previously had policies with waivers and new state-mandated policies. The waiver does not cover plan years beginning on or after Jan. 1, 2014, when no annual dollar limits will be permitted on essential health benefits. A plan or issuer applying for a waiver must certify that compliance with the restricted annual limits would lead to a significant increase in premiums or decrease in access to benefits. 

Plans and issuers that receive waivers must provide an annual notice to participants describing the effect of the waiver. HHS’s model participant notice must be used for this disclosure, unless a plan or issuer receives prior written approval from HHS to use other language. Waiver recipients must submit updated plan information to HHS annually, and must retain records related to the waiver applications. 

Extensions of Existing Waivers 
A group health plan or issuer that received a waiver of the restricted annual limits for a plan year beginning between Sept. 23, 2010 and Sept. 23, 2011, may extend its waiver by completing HHS’s Waiver Extension Form. By filing the Waiver Extension Form, a plan or issuer may extend an existing waiver until the plan year beginning on or after Jan. 1, 2014, when annual limits on essential health benefits will no longer be permitted. 

The Waiver Extension Form may be filed with HHS starting on June 24, 2011. The deadline for filing the Waiver Extension Form is Sept. 22, 2011. If a Waiver Extension Form is filed after Sept. 22, 2011, HHS states it will not accept the application and the plan or issuer will be required to comply with the restricted annual limit requirements. 

In addition to the plan information requested on the Waiver Extension Form, applicants for waiver extensions should provide a signed attestation certifying that:

· The plan was in existence prior to Sept. 23, 2010;

· Compliance with the restricted annual limit requirement would result in a significant decrease in access to benefits or a significant increase in premiums; and

· The plan understands and will comply with the requirement to provide an annual notice to participants. 

Applicants must use HHS’s Model Attestation Language. HHS no longer accepts attestation language developed by the applicant. 

The Waiver Extension Form and accompanying information must be submitted electronically via email to: AnnualLimitExtension@cms.hhs.gov. The subject line of the email should read “Waiver Extension.” HHS will send a reply message confirming receipt of the waiver extension application. Group health plans and issuers should not expect to be contacted by HHS unless the election for the waiver extension is incomplete. Upon receipt of a complete waiver extension application, HHS will consider the extension valid until the plan year beginning on or after Jan. 1, 2014. HHS will not issue a letter acknowledging the waiver extension. 

New Waiver Applications

If a group health plan or health insurance coverage satisfies the eligibility requirements for a waiver of the restricted annual limits, and has not yet applied for or been granted a waiver, the plan or issuer may apply for a new waiver.  The waiver will apply until the plan year beginning on or after Jan. 1, 2014, when annual limits on essential health benefits will no longer be permitted. 

A group health plan or issuer applying for a new waiver must complete and submit the New Waiver Application Form. HHS will begin accepting the New Waiver Application Form on June 24, 2011. The deadline for submitting a new waiver application is Sept. 22, 2011. If a new application is filed after Sept. 22, 2011, HHS states it will not accept the application and the plan or issuer will be required to comply with the restricted annual limit requirements. 

In addition to the plan information requested on the New Waiver Application Form, applicants should also provide a signed attestation certifying that:

· The plan was in existence prior to Sept. 23, 2010;

· Compliance with the restricted annual limit requirement would result in a significant decrease in access to benefits or a significant increase in premiums; and

· The plan understands and will comply with the requirement to provide an annual notice to participants. 

Applicants must use HHS’s Model Attestation Language. HHS no longer accepts attestation language developed by the applicant. New applicants may submit additional information to HHS describing why compliance with the restricted annual limit would result in a significant decrease in access to benefits or a significant increase in premiums. 

The New Waiver Application Form and accompanying information must be submitted via email to: AnnualLimitWaiver@cms.hhs.gov. The subject line of the email should read “New Waiver Application.” 

ANNUAL UPDATES TO HHS
Group health plans and issuers that apply for a waiver extension or receive a new waiver must provide annual updates to HHS by the end of each calendar year. The first annual update must be submitted by Dec. 31, 2012, and the second annual update must be submitted by Dec. 31, 2013. The annual updates must include the same information required for the waiver extension or new waiver application (i.e., the application form and accompanying attestation). HHS may withdraw a waiver if a plan or issuer fails to submit the required annual updates. 

RECORD RETENTION AND HHS AUDITS
HHS requires group health plans and issuers that apply for a waiver extension to retain all records related to the application and permit HHS to conduct an audit of the waiver application. If HHS audits a waiver application and determines that it contains material mistakes or omissions, HHS may withdraw the waiver or waiver extension. 

REQUIRED NOTICE

As a condition to receiving a waiver, a group health plan or issuer must provide a notice to participants explaining that the plan does not meet the minimum annual limits for essential health benefits and has received a waiver of the requirement. According to HHS, this communication is necessary in order for consumers to understand the value and quality of the coverage they have, and so that they do not expect the restricted annual limits to apply to their coverage. 

HHS requires this notice to be provided annually for each plan year covered by the waiver. The notice must be provided with plan materials that describe the terms of coverage, such as the summary plan description. HHS issued a New Model Notice as part of its June 17, 2011, guidance that must be used by plans and issuers, unless written consent is obtained from HHS for alternative language. 
RJ Ahmann Company will continue to monitor developments related to the health care reform law.
The chart below outlines important deadlines for new waiver applicants and for existing waiver recipients who elect to submit waiver extensions. 
	
	DESCRIPTION
	June 24, 2011
	Sept. 22, 2011
	Dec. 31, 2012
	Dec. 31, 2013

	New Applicant
	You are a New Applicant if you have not applied for and received a waiver from the $750,000 annual limit requirement prior to June 17, 2011, but you would like a waiver from:

· the $750,000 annual limit requirement for plan years beginning between September 23, 2010 and September 22, 2011;

· the $1.25 million annual limit requirement for plan years beginning between September 23, 2011 and September 22, 2012; and

· the $2 million annual limit requirement for plan years beginning between September 23, 2012 and December 31, 2013.

If you are granted a waiver, your waiver will last through your last plan year beginning before January 1, 2014, provided that you file the required Annual Limit Updates.
	HHS begins Accepting New Application Forms
	Deadline to Submit a New Application Form
	Deadline to Submit a First Annual Limit Update
	Deadline to Submit a Second Annual Limit Update

	Waiver Extension
	You are a electing a Waiver Extension if you have received a waiver from the $750,000 annual limit requirement prior to June 17, 2011 and would like a waiver from:

· the $1.25 million annual limit requirement for plan year beginning between September 23, 2011 and September 22, 2012; and

· the $2 million annual limit requirement for plan years beginning between September 23, 2012 and December 31, 2013.

Your waiver extension will last through your last plan year beginning before January 1, 2014, provided that you file the required Annual Limit Updates.
	HHS begins Accepting Elections for Waiver Extensions
	Deadline to Submit a Waiver Extension Form
	Deadline to Submit a First Annual Limit Update
	Deadline to Submit a Second Annual Limit Update


Source: HHS Center for Consumer Information and Insurance Oversight (CCIIO)
This RJ Ahmann Company Legislative Brief is not intended to be exhaustive nor should any discussion or opinions be construed as legal advice. Readers should contact legal counsel for legal advice. 
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