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Executive Summary
The Patient Protection and Affordable Care Act (PPACA) requires the establishment of a temporary high-risk health insurance pool program to provide affordable health insurance coverage to uninsured individuals with pre-existing conditions. To avoid confusion with state high-risk pool programs, which will continue to operate, the federal program is referred to as the Pre-existing Condition Insurance Plan Program (PCIP program). 
· The program will continue until January 1, 2014, when individuals will be able to purchase coverage through health benefits exchanges. 
· On July 30, 2010, HHS issued an interim final rule implementing the requirements related to the PCIP program. The regulations are effective on July 30, 2010. Comments on the interim final rule are being accepted until September 28, 2010. 
· Employers should take note that the interim final rule includes penalties for employers or insurers that encourage plan participants to drop, or not enroll in, plan coverage to try to become covered under the PCIP program. 

This RJ Ahmann Company Legislative Brief highlights the main portions of the interim final rule. Please read below for more information. A copy of the rule is available at www.federalregister.gov/a/2010-18691. 
PCIP Program Interim Final Rule
Background
High-risk pools are designed to provide coverage of last resort for people whom, because of their health, are denied coverage by private insurers or are unable to purchase affordable coverage in the individual market, and are not eligible for public coverage through programs like Medicare and Medicaid. 

Most states that permit insurers to deny coverage for health reasons have established high-risk pools as an alternative coverage option in their individual market. First established in 1976, 35 state high-risk pools currently provide coverage to approximately 200,000 individuals, or about one percent of the individual market nationwide. The federal PCIP program will provide coverage for uninsured individuals with pre-existing conditions until additional federal reforms take effect in 2014. 

PCIP Program Administration

HHS may establish the PCIP program either directly or through contracts with states and nonprofit entities. The state or nonprofit entity must submit a proposal to carry out a PCIP to HHS. The interim final rule contains requirements for the proposal process. It specifies that the proposals must demonstrate the capability to perform all functions necessary for the design and operation of a PCIP and that the proposal complies with the interim final rule. 
Eligibility and Enrollment

An individual is eligible to enroll in a PCIP if he or she:
· Is U.S. citizen or national, or is lawfully present in the U.S., as defined under the regulations;

· Has not been covered under creditable coverage during the 6-month period prior to the date he or she applies for PCIP coverage;

· Has a pre-existing condition; and

· Is a resident of a state that is within the service area of a PCIP. 

Creditable Coverage Requirement 

For purposes of the PCIP program, creditable coverage is defined as coverage under a group health plan, health insurance coverage, Medicare Part A or B, Medicaid, the Children’s Health Insurance Program (CHIP), the TRICARE program, a medical care program of the Indian Health Service or a tribal organization, an existing state high-risk pool, the Federal Employee Health Benefits Plan (FEHBP), a public health plan (such as coverage through the Veterans Administration) or a health plan offered under the Peace Corps Act. 
HHS plans to issue guidance on how to address coverage for infants who are less than 6 months old. Factors to be considered include whether coverage in the hospital under the mothers’ plan at birth counts, current practices regarding insurers’ coverage of newborns and the anti-dumping rules designed to prevent disenrollment of individuals from existing insurance due to their health status. See below for additional discussion of the anti-dumping rules. 

Pre-existing Condition Requirement

A PCIP may determine that an individual has a pre-existing condition for purposes of PCIP eligibility based on satisfying any one or more of the criteria listed below, or other criteria approved by HHS. The criteria are that the individual must provide documented evidence that:

· An insurer has refused, or has provided clear indication that it would refuse, to issue individual coverage on grounds related to the individual’s health;
· He or she has been offered individual coverage but only with a rider that excludes coverage of benefits associated with a pre-existing condition; or
· He or she has a medical or health condition specified by the state and approved by HHS.

In some cases, individuals are unable to obtain outright written coverage denials, but instead are told that carriers will not accept their applications. The interim final rules permit PCIPs to be flexible in determining exactly what type of communication constitutes a refusal to issue coverage. 

Enrollment and Disenrollment Process

PCIPs must establish a process approved by HHS for enrolling and disenrolling individuals. The intent of HHS is to permit the use of established policies and procedures in place under existing state high-risk pools. PCIPs must allow an individual to remain enrolled, unless he or she is disenrolled under specified circumstances (such as moving out of the service area or obtaining other creditable coverage). 

Individuals may also be disenrolled from a PCIP if they do not pay premiums on a timely basis. The enrollee must be given sufficient notice and a reasonable grace period for payment before disenrollment (not to exceed 61 days). The consequence of failing to pay premiums and being disenrolled is that an individual loses access to coverage and may not be able to re-enroll for six months. 

A PCIP must disenroll an individual in cases of death, where an individual obtains creditable coverage or no longer resides in the PCIP’s service area, and in other exceptional circumstances as established by HHS. Such circumstances could include fraud or intentional material misrepresentation. HHS intends to work with PCIPs to develop policies in these areas. HHS has noted that, if an individual is disenrolled because he or she moves outside of the PCIPs service area, an additional six-month period without creditable coverage is not necessary before applying to enroll in a PCIP in the new state of residence. 
PCIPs must establish rules regarding dates for enrollment and disenrollment. Specifically, a PCIP must identify the deadline for receiving an enrollment application that would take effect on the first of the following month. In general, an eligible individual who submits a complete enrollment request by the 15th day of a month could access coverage by the 1st day of the following month. Any exceptions to this rule would be subject to HHS approval. 
HHS recognizes that PCIPs need to be flexible in managing costs and enrollment because of their limited funding. Therefore, a PCIP may manage enrollment by establishing enrollment capacity limits, phased-in or delayed enrollment, premium and benefit adjustments that indirectly affect enrollment and other measures approved by HHS.
Benefits

Required Benefits
The benefits required under the PCIP programs are based on essential health benefits, as that term is used in PPACA. Guidance regarding a comprehensive definition of the term has yet to be issued. The preliminary list of benefits is consistent with the most commonly covered services offered in existing state high-risk pools and is parallel to the benefits offered by the FHEBP. 
Excluded Benefits

The interim final rule includes a list of services that may not be covered by a PCIP. These excluded services are also parallel to the services excluded by the FHEBP. PCIP programs may not cover abortion services, except in the case of rape or incest, or where the life of the woman would be endangered. 

Pre-existing Condition Exclusions
A PCIP may not impose any pre-existing condition exclusions with respect to covered services. Under the interim final rule, the term pre-existing condition exclusion means a denial of coverage, or limitation or exclusion of benefits, based on the fact that the individual had a health condition that was present before the date of enrollment for the coverage (or denial of enrollment), whether or not any medical advice, diagnosis, care, or treatment was recommended or received before that date. This would include exclusions stemming from a condition identified via a pre-enrollment questionnaire or physical examination, or a review of medical records during the pre-enrollment period.

Similarly, PCIPs cannot impose any type of coverage waiting period upon eligible individuals. A waiting period is a period immediately following the effective date of enrollment in which some or all benefits in the coverage are not provided. Once an individual is enrolled in a PCIP, full coverage must be provided starting with the effective date of enrollment. 
Premiums and Cost-Sharing

Premiums for coverage must be established at a standard rate for a standard population. This rate refers to the premium rates offered in the individual market in a given state. PCIP rates cannot exceed 100 percent of the standard individual market rate in the PCIP service area. The rates may be calculated using reasonable actuarial techniques that reflect anticipated experience and expenses. Premium rates in a PCIP can vary on the basis of age by a factor no greater than 4 to 1. Specific age band rating will be established through the PCIP contracting process. 
PPACA sets limits on enrollee costs in the PCIP program. The issuer’s share of the total allowed cost of benefits has to be at least 65 percent of the costs. Coverage provided under a PCIP may not have an out-of-pocket limit greater than that for high-deductible health plans associated with health savings accounts (HSAs). The limit is $5,950 for 2010. 
PCIPs may specify a network of providers from whom enrollees may obtain services, as long as there is a sufficient number and range of providers to ensure that all covered services are reasonably available and accessible. Emergency services must be covered, even if out of network and out of area if (1) the enrollee had a reasonable concern that failure to obtain immediate treatment could present a serious risk to his or her life or health; and (2) the services were required to assess whether a condition requiring immediate treatment exists, or to provide such immediate treatment where warranted. 

Oversight

Appeals Procedures
PCIPs must have an appeals process to enable individuals to appeal determinations under the PCIP program. This rule applies to both determinations on benefit coverage and eligibility for the program, including whether an individual is a U.S. citizen or national or is lawfully present in the United States. 
The interim final rule establishes minimum requirements that all PCIPs must meet. A PCIP must provide for a timely redetermination of an eligibility or coverage determination. For coverage determinations, an enrollee has the right to a timely second-level appeal, or “reconsideration,” by an independent entity. 

Fraud, Waste and Abuse

PCIPs must also develop, implement and execute operating procedures to prevent, detect, recover payments (when applicable or allowable), and promptly report to HHS incidences of waste, fraud and abuse. These procedures must include identifying situations in which enrollees, potential enrollees or their family members had access to employer-based coverage, and may have been discouraged from enrolling in that coverage. If HHS becomes aware of fraud, waste or abuse within a PCIP’s operation, HHS will take appropriate action within the terms of the contract or as allowed by law. 

The PCIP must cooperate with federal law enforcement and oversight authorities in cases involving waste, fraud and abuse and must report cases in which an individual may have been discouraged from enrolling in other coverage to appropriate authorities. For example, if the coverage was an employer group health plan subject to ERISA, which prohibits discrimination based on health status, the matter should be reported to the Department of Labor for investigation and possible enforcement action. 

Anti-Dumping Rules

There may be a temptation for employers and issuers to single out high-risk, high-cost individuals and offer them incentives to disenroll from their coverage to obtain coverage through a PCIP, if they are uninsured for at least six months. In order to discourage this type of activity, HHS has established criteria for determining whether health insurance issuers and employment-based health plans have discouraged individuals from remaining enrolled in prior coverage based on health status. 

PCIPs must establish procedures to identify and report to HHS any of the following circumstances:

· Situations where an enrollee or potential enrollee had prior coverage obtained through a group health plan or issuer, and the individual was provided financial consideration or other rewards for disenrolling from their coverage, or disincentives for remaining enrolled.

· Situations where enrollees or potential enrollees had prior coverage obtained directly from an issuer or a group health plan and either of the following occurred:

· The premium for the prior coverage was increased to an amount that exceeded the premium required by the PCIP (adjusted based on the age factors applied to the prior coverage) and this increase was not otherwise explained; or

· The health plan, issuer or employer otherwise provided money or other financial consideration to disenroll from coverage, or disincentive to remain enrolled in such coverage. Such considerations include payment of the PCIP premium for an enrollee or potential enrollee. 

If it is found that dumping has occurred, HHS may bill the issuer or group health plan for any medical expenses incurred by the PCIP for the enrollee. The issuer or plan will also be referred to appropriate federal and state authorities for other warranted enforcement action. 

Funding

PPACA provides $5 billion in funding to pay for claims and administrative costs of the PCIP program that exceed the premiums collected. All funds awarded under the PCIP program must be used exclusively to pay the allowable claims and administrative costs of the PCIP. These costs include those incurred in the development and operation of the PCIP program. PCIP program funds are not available for any other uses, such as to pay expenses or defray premiums of existing state high-risk pools. A PCIP may not spend more than 10 percent of its total allotted funds on administrative expenses. 
In order to enter into an agreement to administer a PCIP, a state must agree not to reduce the annual amount it spent on the operation of an existing state high-risk pool in the year before the PCIP begins. The intent of this rule is to prevent the shifting of costs of existing state high-risk pools to the federal government. 

Transition to Exchanges in 2014

Enrollee coverage under the PCIP program will end on January 1, 2014, because affordable coverage will be available under the state health benefits exchanges and insurance plans will no longer be able to exclude coverage for pre-existing conditions. Coverage of claims will extend only to the costs of covered services provided through December 31, 2013. HHS will develop procedures to transition PCIP enrollees to the exchanges, in order to avoid lapses in coverage for individuals enrolled in the PCIP program. 

Source: Department of Health and Human Services
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